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58.  California Labor Code § 201 requires an employer who discharges an employee to
pay compensation due and owing to said employee upon discharge.

59.  California Labor Code § 202 requires an employer to promptly pay compensation
due and owing to a quitting employee within seventy-two hours of that employee’s notice of
resignation.

60. California Labor Code § 203 provides that, if an employer willfully fails to pay
compensation upon discharge or resignation, the wages of the employee shall continue for a
period of up to thirty days.

61.  BOA has willfully failed to pay all compensation and wages due and owing to call
center employees who terminated their employment with BOA within seventy-two hours of the
employee’s notice of resignation. As a result, BOA is liable to Plaintiff and the Class for wages
in an amount to be determined at trial. Plaintiff is also entitled to payment of his reasonable
attorney’s fees and costs of suit incurred in recovering the additional pay pursuant to California

Labor Code § 218.5, and interest pursuant to California Labor Code § 218.6.
COUNT V

Failure to Provide Accurate Statement as Re uired by the California Labor Code
(Brought Against BOA by Plaintiff individually and on behalf of the Class)

62.  Plaintiff hereby incorporates paragraphs 1 through 61of this Complaint into this
count.

63.  California Labor Code § 226 requires an employer to provide its employees with
an accurate itemized statement in writing showing, among other things, the total hours worked by
the employee. California Labor Code § 226 provides for damages and penalties for a knowing
and intentional failure by an employer to comply with this requirement.

64.  Defendant has knowingly and intentionally failed to provide accurate itemization
of the Plaintiff and Class Members’ hours worked per paycheck.

65.  Had the Plaintiff and Class Members received an accurate itemization of their

hours worked, they, among other things, would have been able to discover that BOA’s policy was
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underpaying them for their actual time worked. Failure to provide an itemization of hours
worked assisted BOA in perpetrating its policy and not paying for actual hours worked.

66.  As aresult, Defendant is liable to the Plaintiff and the Class Members for damages
in an amount to be determined at trial. Plaintiff and the Class Members are also entitled to
payment of their reasonable attorneys’ fees and costs of suit incurred in recovering the additional
pay pursuant to California Labor Code § 226 and § 218.5, and interest pursuant to California
Labor Code § 218.6.

COUNT VI

Violation of the California Business and Professions Code 17200, et seq.
(Brought Against BOA by Plaintiff individually and on behalf of the Class)

67.  Plaintiff reasserts and re-alleges the allegations set forth in paragraphs 1 through
66.

68.  BOA'’s violations of California statutes related to the payment of straight-time
Wwages, payment of overtime wages, the payment of wages due and owing at the time of
termination of employment, and the failure to provide accurate statements of time worked,
constitute unlawful business practices in violation of California Business and Professions Code
§§ 17200, et seq.

69.  Upon information and belief, BOA continues its unlawful and unfair conduct as
previously described. As a result of said conduct, BOA has unlawfully and unfairly obtained
monies due to Plaintiff and the Class and is unfairly competing in the marketplace.

70.  Plaintiff and the Class are entitled to restitution of monies due, as well as
disgorgement of the ill-gotten gains obtained by BOA, for a period of four years predating the
filing of this Complaint.

71.  As a direct and proximate result of BOA’s conduct, Plaintiff and the Class are
entitled to a preliminary and permanent injunction enjoining BOA from continuing the unlawful
and unfair practices described above, and to such other equitable relief as is appropriate under

California Business and Professions Code § 17203, including restitution as well as specific relief

12 CASE NO.




)

O 00 9 & U A W N

[\)[\)Nl—-n—»n—-r—n—»—dn—tt—-r—-r—
ggg&’fgw»—oom\lc\maww»—o

e 1:09-cv-01954-LJO-GSA Document1  Filed 11/23/2009 Page 13 of 19

to enforce the penalty provisions of the California Labor Code and Fair Labor Standards Act
pursuant to Business and Professions Code § 17202,

72.  Plaintiff is entitled to attorneys’ fees and costs for promoting the interests of the
general public in causing BOA to cease its unlawful and unfair business practices, in an amount
according to proof, pursuant to California Code of Civil Procedure § 1021.5 and any other

applicable law.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff, prays for relief as follows:

For Count I, Plaintiff and all similarly-situated employees demand judgment against BOA
and pray for:

1. An order certifying that this action may be maintained as a collective action
pursuant to 29 U.S.C. § 216(b);

2. Compensatory damages;

3 Liquidated damages;

4 Attorneys’ fees and costs as allowed by Section 16(b) of the FLSA;

S. Pre-judgment and post-judgment interest as provided by law; and

6 Such other relief as the Court deems fair and equitable.

For Counts II - VI, Plaintiff, on his own behalf and on behalf of the Class, prays for relief
as follows:

1. An order certifying that this action may be maintained as a class action pursuant to
Fed R.Civ.P. § 23.

2. Statutory damages, penalties and restitution, as appropriate and available under
each cause of action, in an amount to be proven at trial based on, inter alia, the unpaid balance of
compensation owed by BOA;

3. Exemplary and punitive damages, as appropriate and available under each cause of

action, pursuant to California Civil Code § 3294;
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4, An order enjoining BOA from pursuing the unlawful policies, acts and practices
complained of herein;

S. Attomeys' fees pursuant to inter alia, California Labor Code § 1194(a);

6 Costs of this suit;

7. Pre- and post-judgment interest; and

8

Such other and further relief as the Court deems just and proper.

DEMAND FOR JURY TRIAL

Plaintiff hereby requests a trial by jury of all issues triable by jury.
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DATED: November 23, 2009 Respectfully submitted,
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M. Lindner
One of the Attorneys for Plaintiff
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Brendan J. Donelon (pro hac forthcoming - KS Bar
#17420)

DONELON, P.C.

802 Broadway, 7th Floor

Kansas City, Missouri 64105

Tel:  (816) 221-7100

Email: brendan@donelonpc.com
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Daniel W. Craig (pro hac forthcoming KS. Fed
#18146)

DONELON, P.C.

1125 Grand Blvd., Ste. 900

Kansas City, MO 64106

Tel: 816-221-7772

Email: DCraig@DanCraigPC.com
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Jason Brown (pro hac forthcoming KS. Fed.#70700)
BROWN & ASSOCIATES, LLC

204B U.S. 169 Hwy.

Trimble, MO 64492

Tel: 816-505-4529

Email: kclawyerbrown@yahoo.com

Additional Counsel for Plaintiff
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U.S. Department of Labor “
Wage and Hour Division

U.S. Wage and Hour Division

(Revised July 2008)

Fact Sheet #64: Call Centers under the Fair Labor Standards Act (FLSA)

This fact sheet provides general information concerning the application of the FLSA to employees working in
call centers.

Characteristics

A call center is a central customer service operation where agents (often called customer care specialis.ts or
Customer service representatives) handle telephone calls for their company or on behalf of a client. Clleqts may
include mail-order catalog houses, telemarketing companies, computer product help desks, banks, financial

services and insurance groups, transportation and freight handling firms, hotels, and information technology
(IT) companies.

Coverage

If the annual dollar volume of a call center’s sales or business is $500,000 or more, and the enterpriscj. has at
least two employees, all employees of the enterprise are covered by the FLSA on an “enterprise” basis. An
enterprise may consist of one establishment, or it may be made up of multiple establishments.

Additionally, the FLSA also provides an “individual employee” basis of coverage. If the gross sales or volume
of business done does not meet the requisite doliar volume of $500,000 annually, employees may still be
covered if they individually engage in interstate commerce, the production of goods for interstate commerce, or
in an occupation closely related and directly essential to such production. Interstate commerce includes such
activities as transacting business via interstate telephone calls, the Internet or the U.S. Mail (such as handling

insurance claims), ordering or receiving goods from an out-of-state supplier, or handling the accounting or
bookkeeping for such activities.

Requirements

Covered nonexempt employees are entitled to be paid at least the federal minimum wage as well as overtime at
time and one-half their regular rate of pay for all hours worked over 40 in a workweek. (This may not apply to
certain executive, administrative, and professional employees, including computer professionals and outside
sales, as provided in Regulations 29 CFR 541).

The FLSA requires employers to keep records of wages, hours, and other items, as specified in the
recordkeeping regulations. With respect to an employee subject to both minimum wage and overtime

provisions, records must be kept as prescribed by Regulations 29 CFR 516. Records required for exempt
employees differ from those for non-exempt workers.

The FLSA also contains youth employment provisions regulating the employment of minors under the age of 18
in covered work, as well as recordkeeping requirements. Additional information on the youth employment
provisions is available at www.youthrules.dol.gov.
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Typical Problems

Hours Worked: Covered employees must be paid for all hours worked in a workweek. In general, “hours
worked” includes all time an employee must be on duty, or on the employer's premises or at any other
prescribed place of work, from the beginning of the first principal activity of the workday to the end of the last
principal activity of the workday. Also included is any additional time the employee is allowed (i.e., sufff:red or
permitted) to work. An example of the first principal activity of the day for agents/specialists/representatives

working in call centers includes starting the computer to download work instructions, computer applications,
and work-related emails.

Rest and Meal Periods: Rest periods of short duration, usually 20 minutes or less, are common in the in-dustry
(and promote employee efficiency), and must be counted as hours worked. Bona fide meal periods (typically 30

minutes or more) generally need not be compensated as work time as long as the employee is relieved from
duty for the purpose of eating a regular meal.

Recordkeeping: A daily and weekly record of all hours worked, including time spent in pre-shift and post-shift
job-related activities, must be kept.

Overtime: Earnings may be determined on an hourly, salary, commission, or some other basis, but in all such
cases the overtime pay due must be computed on the basis of the regular hourly rate derived from all such
earnings. This is calculated by dividing the total pay (except for certain statutory exclusions) in any workweek
by the total number of hours actually worked. See Regulations 29 CFR 778.

Salaried Employees: A salary, by itself, does not exempt employees from the minimum wage or from overtime.
Whether employees are exempt from minimum wage and/or overtime depends on their job duties and
responsibilities as well as the salary paid. Sometimes, in call centers, salaried employees do not meet all the
requirements specified by the regulations to be considered as exempt. Regulations 29 CFR 541 contain a
discussion of the requirements for several exemptions under the FLSA (i.e., executive, administrative, and
professional employees — including computer professionals, and outside sales persons).

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website: http://www.wagehour.dol.gov
and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243). ‘

This publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us

Washington, DC 20210
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CONSENT TO BECOME A PARTY PLAINTIFF

Fair Labor Standards Act of 1938,29 U.S.C. § 216(b)

I hereby consent to be a party plaintiff seeking unpaid wages and overtime against
Bank of America. For purposes of pursuing my unpaid wage and overtime claims against Bank

of America, I choose to be represented by Stueve Siegel Hanson LLP and other attorneys with

whom they may associate.

H 1}

Date_ll/'l/oq. o " :‘: -3 M

P;ir;tgd Name: Andrew Gordillo

SSH 141184
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NOTICE OF AVAILABILITY

VOLUNTARY DISPUTE RESOLUTION

Pursuant to the findings and directives of Congress in 28 U.S.C. §§ 651 et seq., and in recognition
of the economic burdens and delay in the resolution of disputes that can be imposed by full formal
litigation, Local Rule 16271 governs the referral of certain actions to the Voluntary Dispute Resolution
Program ("VDRP") at the election of parties. Plaintiff or removing party is to provide all other parties
with copies of the notice at the time service is effected or, for parties already served, no more than fourteen
(14) days after receiving notice from the Court. After filing of the original complaint or removal action,
any party who causes a new party to be joined in the action shall promptly serve a copy of the notice on
the new party.

It is the Court's intention that the VDRP shall allow the participants to take advantage of a wide
variety of alternative dispute resolution methods. These methods may include, but are not limited to,
mediation, negotiation, early neutral evaluation and settlement facilitation. The specific method or
methods employed will be determined by the Neutral and the parties.

PLEASE TAKE NOTICE that pursuant to Local Rule 16—271, this Local Rule applies to all civil
actions pending before any District Judge or Magistrate Judge in the District except that actions in the
following categories are exempt from presumptive inclusion: (i) prisoner petitions and actions, including
habeas corpus petitions, (ii) actions in which one of the parties is appearing pro se, (iii) voting rights
actions, (iv) social security actions, (v) deportation actions, (vi) Freedom of Information Act actions, and
(vii) actions involving the constitutionality of federal, state or local statutes or ordinances. The fact that a
case falls in a category that is exempt from the presumptive applicability of this Local Rule neither (1)
precludes the parties to such a case from agreeing to participate in an Alternative Dispute Resolution
("ADR") process, nor (2) deprives the Court of authority to compel participation in an appropriate ADR
proceeding.

Parties may elect Voluntary Dispute Resolution with the Court indicating that all parties to the
action agree to submit the action to VDRP pursuant to Local Rule 16—271. Actions may not be assigned to
VDRP over the objection of a party. (Copy of sample stipulation attached hereto.) At the time of filing, a
copy of the stipulation shall be provided to the VDRP Administrator designated below:

Sacramento Cases Fresno Cases

Voluntary Dispute Resolution Voluntary Dispute Resolution
Program Administrator Program Administrator
United States District Court United States District Court
501 "I" Street , Suite 4-200 2500 Tulare Street , Suite 1501
Sacramento, CA 95814 Fresno, CA 93721

(916) 930-4280 (559) 4995600
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Attorney Identification
(include State Bar number)

Attorney(s) for:

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ANDREW GORDILLO, NO._1:09—CV-01954-LIO-GSA
Plaintiff(s)

\' STIPULATION TO ELECT
REFERRAL OF ACTION TO VOLUNTARY
DISPUTE RESOLUTION PROGRAM (VDRP)
BANK OF AMERICA, N.A., PURSUANT TO LOCAL RULE 16271
Defendant(s)
/

Pursuant to Local Rule 16—271, the parties hereby agree to submit the above—entitled action to

the Voluntary Dispute Resolution Program.

DATED:

Name:
Attorney(s) for Plaintiff(s)

Name:
Attorney(s) for Defendant(s)



