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By Erin Fuchs 

Law360, New York (August 21, 2009) -- Two loan originators have accused Mortgage Lenders of 
America LLC of bilking them out of overtime pay, in one of several similar putative collective actions 
filed by a Missouri plaintiffs lawyer accusing lenders of violating employment laws. 

Mortgage Lenders employee Chad Carson and former employee Aaron Berding sued the lender 
Thursday in the U.S. District Court for the District of Kansas. 

The complaint accuses Mortgage Lenders of violating the Fair Labor Standards Act by not paying loan 
originators, who sell loans over the phone, for hours in excess of 40 a week. 

Mortgage Lenders didn't take commission into account when calculating overtime pay for the loan 
originators, who are nonexempt employees under FLSA, according to the suit. 

Their lawyer, Brendan J. Donelon, described the pay scheme he said the lender used: Mortgage Lenders 
pays its loan originators minimum wage plus overtime but then deducts those amounts from the next 
month's commission. 

“Under a pay scheme like that,” he said, “no matter how many hours the employee works they're going 
to make the same amount of money.” 

Mortgage Lenders President Philip Kneibert acknowledged that the lender deducts hourly wage plus 
overtime from the loan originators' commissions. “But our understanding is that that's acceptable 
practice,” he said. 

The company still guarantees that its loan originators make at least minimum wage, according to 
Kneibert. “Neither Mr. Carson nor Mr. Berding have looked at their pay stubs because we do pay 
overtime. We do pay minimum wage,” Kneibert said. 

Kneibert also pointed out that the complaint itself does not describe a payment scheme that the plaintiffs' 
lawyer outlines wherein Mortgage Lenders deducts wages and overtime from commissions. 

According to the complaint, Carson worked for Mortgage Lenders' Overland Park, Kan., office from 
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April 2009 through the present. The complaint said Berding worked for the lender from March 2008 
through October 2008. 

The suit is seeking designation as a collective action with Carson and Berding as class representatives. It 
seeks an award of damages for overtime compensation, including liquidated damages, as well as court 
costs and attorneys' fees. 

Donelon has filed a number of other FLSA actions against lenders alleging that they use the same 
payment scheme of deducting wages and overtime from commission that he said Mortgage Lenders 
uses. 

Those lenders include Bank Mortgage Solutions LLC, as well as two that have settled: Capital One 
Home Loans LLC and North American Savings Bank FSB. 

“In the industry, several years ago courts concluded that people who sell loans over the phone are 
nonexempt employees and should get paid overtime,” Donelon said. “But what they (lenders) did was 
turn around and deduct it from their commission." 

Donelon PC and Dan Craig PC represent the plaintiffs. 

Attorney information was not immediately available for the defendant. 

The case is Chad Carson et al. v. Mortgage Lenders of America LLC, case number 09-cv-2437, in the 
U.S. District Court for the District of Kansas. 
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Trust Is Key When Outsourcing E-Discovery: Experts 

With the American Bar Association and other groups giving the practice their blessing, the idea of 
outsourcing e-discovery work to foreign countries has been gaining traction among law firms over the 
past few years. For those that decide to give it a shot, there are several points to keep in mind when 
selecting an offshore vendor, experts say. 

Yale Survey Names Top 10 Family-Friendly Law Firms 

A Yale Law Women survey has congratulated 10 of the Vault Top 100 Firms for their forward-thinking 
policies on flexibility, but it said many firms still lag in promoting women and ensuring that part-time 
associates can advance to partner. 

Howard Rice, Eckert Seamans Nix Summer Programs 

Howard Rice Nemerovski Canady Falk & Rabkin PC and Eckert Seamans Cherin & Mellott LLC have 
become the latest firms to shutter their 2010 summer associate programs. 

  

Appellate 

 9th Circ. Mostly Affirms FLSA Ruling For Lojack  
 2nd Circ. Upholds Yahoo Win In Webcasting Dispute  
 Property Rights Fight Brewing Before High Court  

Bankruptcy 

 Lehman Says It's Paid Advisers $308M So Far  
 Bally Total Fitness Ch. 11 Plan Wins OK  
 Texas Instruments To Pay $173M For Qimonda Assets  

Competition 

 ABA Offers Advice On Japan’s Monopolization Rule  
 9th Circ. Rejects Rehearing On Norvir Antitrust Deal  
 France Targets Total, Shell Over Propane Gas Sales

Page 4 of 6Mortgage Lenders Of America Hit With FLSA Suit - Law360

8/24/2009http://employment.law360.com/articles/117875



Contract 

 Linkin Park Owed In Concert Tour Contract Spat: Court  
 Cathay Threatened With Sanctions In Contract Dispute  
 Arbitration Order Nixed In La. Mineral Rights Fight  

Corporate Finance 

 SEC Drops Defendant In ISE Insider Trading Case  
 Texas Instruments To Pay $173M For Qimonda Assets  
 FTC Clears Arch Coal $761M Rio Tinto Mine Buy  

Employment 

 9th Circ. Mostly Affirms FLSA Ruling For Lojack  
 All Claims In Deere ERISA Action To Head To Trial  
 Mortgage Lenders Of America Hit With FLSA Suit  

Energy 

 Duke Denied New Trial In Pipeline Spat With Ranch  
 Georgia-Pacific On Hook For Ark. Mine Cleanup  
 Coverage Spat Over Drilling Co.'s Waste Nixed  

Environmental 

 EPA Agrees To Set New Fla. Water Pollution Limits  
 Dow Takes NMFS Pesticide Challenge To 4th Circ.  
 Georgia-Pacific On Hook For Ark. Mine Cleanup  

Financial Services 

 Lehman Says It's Paid Advisers $308M So Far  
 Ex-UBS Banker Gets 3 Years For Tax Evasion Scheme  
 NYSE Gets OK To Lower Public Float Bar To $40M  

Health 

 Lilly To Pay $22.5M To Settle W.Va. Zyprexa Claims  
 Biovail's Hedge Fund Fraud Suit Gets Tossed  
 9th Circ. Rejects Rehearing On Norvir Antitrust Deal  

Insurance 

 QBE, Lloyd's On Hook For $12M Over E. Coli Scare  
 Coverage Spat Over Drilling Co.'s Waste Nixed  
 Allstate Wildfire Damage Class Action Nixed  

Intellectual Property 

Page 5 of 6Mortgage Lenders Of America Hit With FLSA Suit - Law360

8/24/2009http://employment.law360.com/articles/117875



 2nd Circ. Upholds Yahoo Win In Webcasting Dispute
 Retired Players Sack NFL Over Unpaid Use Of Likeness  
 Symantec Wins JMOL In Network Security Patent Spat  

International Trade 

 Calif. Nazi-Looted Art Statute Preempted: 9th Circ.  
 Toasted Bread Importer Sues US Over Hormone Duties  
 ITC Orders O2 Micro Employees To Talk  

Product Liability 

 QBE, Lloyd's On Hook For $12M Over E. Coli Scare  
 Duke Denied New Trial In Pipeline Spat With Ranch  
 Lilly To Pay $22.5M To Settle W.Va. Zyprexa Claims  

Securities 

 NYSE Gets OK To Lower Public Float Bar To $40M  
 Heartland Hit With Securities Suit Over Data Breach  
 Funds Settle Securities Suit With Ex-Tyco Exec  

Technology 

 2nd Circ. Upholds Yahoo Win In Webcasting Dispute  
 Symantec Wins JMOL In Network Security Patent Spat  
 Thompson Coburn Nabs Ex-Ambassador To Sweden  

 

Page 6 of 6Mortgage Lenders Of America Hit With FLSA Suit - Law360

8/24/2009http://employment.law360.com/articles/117875


